IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN GATTO © CVIL ACTI ON
V. © NO 96-4993
UNI TED STATES OF AMERI CA . (Crimnal No. 92-133-2)

VEMORANDUM ORDER

Petitioner was charged in eight counts of a 116 count

i ndi ct ment against nultiple defendants with the manufacture and
distribution of multi-kilogramquantities of nethanphetam ne and
conspiring to do so over a two-year period. The indictnent
charges that petitioner and codef endant Lawence Pirollo were
partners and organi zers, supervisors or managers in a substantia
drug trafficking operation. Pursuant to an agreenment with the
governnent, petitioner pled guilty on Novenber 4, 1992 to one
count charging that he engaged in a continuing crimnal
enterprise ("CCE") in violation of 21 U S.C. 8§ 848. The
governnent agreed to a dism ssal of all other charges agai nst
petitioner and not to prosecute himfurther for any offenses
related to the CCE activity prior to the agreenent except any
nmur der, attenpted nurder or crine of physical violence.
Petitioner was sentenced to a period of 240 nont hs of
i nprisonnent, the mninmm sentence mandated by statute, to be
followed by five years of supervised rel ease.

On August 11, 1997, the court denied petitioner’s
petition to vacate, set aside or correct his sentence pursuant to

28 U.S.C. §8 2255. Presently before the court is petitioner’s



Motion for Reconsideration. The notion, however, does not
actual ly appear to be one for reconsideration of the nunerous
i ssues presented by petitioner in his petition and addressed by
the court in its 26 page nenorandum opinion. Rather, in this
notion petitioner questions the constitutionality of mandatory
sentencing requirements and the fairness of the crimnal justice
system particularly certain perceived prosecutorial practices.

As best as the court can discern, petitioner now argues
essentially that the statute mandating m ni mum sentences in drug
cases violates his Fifth Anmendnent right to due process insofar
as it effectively precludes a dowward departure for
extraordinary rehabilitative efforts, which petitioner contends
and the court assumes he has made, because this is “unreasonabl e,
arbitrary and capricious.” He also argues that 18 U. S.C. 8§
3553(f), the so-called safety valve provision, is simlarly
“unconstitutional” insofar as it precludes a departure for a
def endant who has nmade extraordinary rehabilitative efforts but
was a nmanager or supervisor while permtting such a departure for
“simlarly situated” defendants for whom a mandatory m ni num
sentence was not triggered. Petitioner also suggests that it is
unfair that worse drug of fenders have averted mandatory m ni mum
sentences pursuant to 8§ 3553(e) notions by providing substanti al
assi stance to the governnment which he did not do only because of
fear for his safety and that of his famly.

The short answer is that even if a particular judge in

a given case would inpose a | esser sentence if free to do so,
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mandat ory m ni mum sentences are reasonably related to the

obj ectives of deterring and penalizing crimnal conduct deened
particul arly egregi ous and Congress did not act arbitrarily or
capriciously in requiring them petitioner is by definition not
“simlarly situated” to other crimnal nmanagers or participants
in continuing crimnal enterprises who are not subject to a
statutory mandatory m ni num sentence; and, while 8 5K1.1 and

8 3553(e) give considerable discretion to prosecutors, there is a
significant practical need to obtain assistance from

know edgeabl e persons, often offenders thenselves, effectively to
investigate crinme and prosecute crimnals.

One woul d hope and assune that the governnent does not
ordinarily seek to benefit a nore cul pable offender at the
expense of his |less cul pable associates. As a practical matter,
however, it is often those closer to the top or center of a
crimnal enterprise who have the type of extensive information
required by the governnent. The reality is that where the
prosecutor’s door is open, soneone wll be the first to enter.
That petitioner declined to cooperate out of fear of his cohorts
may be understandable but it is not unusual. Indeed, this is one
reason why the |aw provides a significant incentive to offenders
to assist the governnment in identifying and prosecuting others
engaged in crine.

Petitioner has not presented, or indeed offered, any
basis for the court to reconsider its decision of August 11,

1997. Petitioner received the m ninmum prison sentence nmandat ed
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by statute. Congress has nade no exception for offenders who
have undertaken exceptional rehabilitative efforts. Petitioner
has not denonstrated that any of the applicable statutory
provi sions are unconstitutional.

Because petitioner has not nmade a substantial show ng
of the denial of a constitutional right, no certificate of
appeal ability has been issued in this action which was initiated
after the effective date of the AEDPA. See 28 U S.C. 8§
2253(c)(1)(B); U.S. v. Skandier, 125 F.3d 178, 180 (3d Cir.

1997) .
ACCORDI NAY, this day of Decenber, 1997, IT IS
HEREBY ORDERED t hat petitioner’s Mtion for Reconsideration is
DENI ED.
BY THE COURT:

JAY C. WALDMAN, J.



